Internal Revenue Service Department of the Treasury

Washington; DC 20224

Person to Gonact: NS
Tetepone Numper: TN

CP:E:E0:T:5

Refer Reply to:
\,"l'.i -~

Date: bt = 9 19%
Employer Identification Number:

Key District: Southeaa{l;{: (Baltimore, MD)
Dear Applicant: '

Wie have considered your application for recognition of
exemption from federal income tax under section 501(a) of the
Internal Revenue Code as an organization described in section
501(c) (3). Based on the information submitted, we have concluded
that you do not qualify for exemption under that section. The
basis for our conclusion is set forth below,

According to your Form 1023 Application and correg e,
you were organized on [N -- - SN
- nonprofit corporation. Your purpose is to acquire._and pPresexrve
_historically significant wooden boats and to invite the public to .

experience such "floating museums."

You own the [, a notorized commuter yacht built in

. Only about 50 or so commuter yachts still exist, and fewer
date before World War I. Once ful'ly restored, visitors will be
welcome aboard t}? for breakfast and aftaynoon tea at a
fixed price of $ per person. There will algo be two
staterooms ilor overnight stay at S per night. You state that
the average charges for such services are $ and SHIM,
respectively. h will also be open for non-paying ,
visitors, 11 a.m. to 4 p.m. Tuesday through Sunday. Kalmia will
operate for a 180-day seawson, closing December through February,
and available in July and August only for private chartertby

directors, advisors, and gupporting members and for boat shows
and festivals. :

You plan to use your profits to maintain the B -3
purchase and operate other boats in a similar manner. You may
use profits in future to develop educational programns in boat
building, restoration, and gseamanship.

You have three founding directors, who may by unanimous
decision appoint other directors. They are
I (Cchairman), , and The Chairman
may break deadlocks in voting. They are also three of the four
officers. is a professional chef i also
serve as chef on the . - Another officer, is
& professional restaurant manager. They will repeive salaries




ranging fron S and s for full-time work to g
for out 1/3yqg time, Your directors also advanced You neayr
i for start~up Costs, including the Purchase of the ﬂ

1so have a N-voting boarg £ advigghig and non-votipn
sup Orting Memberg wh Y an annua] fee u or indiViduals,
i up for corporations) and receive Teduced 4 tes for Meals ang

lodging, accesg tgo Private use of boats, a quarterly newsletter,
and admission to a Private New Yearrg Bve Teception,

Youy - It coulg be. Join yg for breakfast,
afternoon tea, or OvVernight Stay ang it will certainly
feel that way,

We 'y taken care of everything aboarg the Motor Yacht
*. She‘g been meticulously restored to e beauyt
and comfort that the »Vanderbilts enjoyed op thﬁa waterg
Of New Englang,

~©+ Morgan, Edsel Forg, the Kennedys; and
the Clasg of Service these great Americans and capta,'g;"ns
of industry insisted upon, . T

Section 501 (c) (3 Of the Intérngy Revenye Code exemptg from
federa] income tax organizations Organizeq and OPerated
exclusively for charitable, educational, Or certain Other
Purposgeg, po Part of the net Sarningg of which inureg to the
benefjt of any Private shareholder or indiVidual.

Sectiop 1.501 (¢) (3)~1¢(¢) (1) of the Income Tax Regulations

Provideg that an organization "Operateag exclusively" for

501 (q) (3) Purpogeg only if it €ngagesg primarily in activitieg
] es



Section 1.5p3 (c) (3)~1(d) (1) (ii) of the regulations Provigeg
that ap organization is not organized or OPerateq exclusively for
Lt

exempt purposes Undey Section 501 (c) (3) Of the Code Unlegg 1
Serveg g bubljs ther ¢ Private *%:'.iteres hug, 5
organizati Must Stabljig hat ho organized or ObPerateq
€ be efis Privy i terests, Quc ignateq
individuals the Or hig 1 ers of th

, ily, sharehold o
organization, or bersong controlled by Such Private interests.

Section 1.501(c) (3)-3 (e) (1) of the regulations Provigeg that
an organization May meer the requirements of Section 501(c) (3) of
the Code although it Oberateag & trade or business as g
substantial Part of its activitiesv, if the operaticn of Such
trage or business is furtherance Of the organization’s eXempt
o Purpogeg and jir the organization is neot organized oxr
OPerateq for the primary Durpoge of carrying on gp unrelated
o ’ i . etermining the
SXistence or nonexistence °f such primary Purpoge, all the
circumstances NSt he considered, including the 8ize and extent
h i and the and €Xtent Of the

ACLivitjq ic are jn furt:herance of one Or moxre exXempt
Purpogeg .
Rul -69, 1969.3 C.B, 3 + helqg hat ¢ asing of
Studie Partment a Peration a dining haj; eXempt
Organjy constitute lateqg des o Nesgeg where
OCcupan Y in apartme t b irnarily th onvenience
of jitg e . he ganizatio Createg for s imulation
and foste OL pubij resg th fin& rt Promot
art exhip ts, 301 Culturg) S, ding ti Cationg)
TOgramg, and gj emi ing inf Matiop relit he £
rts i €S were Carrjieq n in buildin th
contained Offj s, Jalleries, Sic Tooms, 5 1 Y, a dinip
. an tud partment:s wh &rtistg coulq 13 work
The tudj Partmep re lea ly ¢ art s, a whom
Were p mbe organizati Owever, h partmant§ re
not m Vailab] Lenant g the si emb, hip in
the 1 b Yiterig that lq furth empt Purpoge
e Janizary - T ganizg Provigeq mai sWitchboard
Servides fo ten imilg. t hoge Provigeqg

occupants of roomg inghotels. The organization OPerateq the
dining haly primarily to Serve the tenantg Of the 8tudie
aPartment 4 and only incident:ally to Serve itg employees.

Rev, pui 74 399, 3 74-2 ¢ 172, helq that peration
of 3 dining Toonm, caf t:eria, and g ck ba YV a 301 (¢) ( ar
Museun or ug by ¢ éum gty £ Memberg bubl i
iSiting th Musenm did pe Constj¢ te an unrelated traqg



business activity. The patronage of the eating facilities by the
general public was not directly or indirectly solicited, nor were
the facilities contemplated or designed to serve as a public .
restaurant but merely to serve the exempt purposes of the museunm.
The Service reasoned that the operation of the eating facilities
within the museum premises helped to attract vigitors to the
museum exhibits, because visitors were able to devote a greater
portion of their time to the museum’s exhibits than would be the
case if they had to interrupt or terminate their yours of the
museum to seek outside eating facilities at mealtime. The eating
facilities also enhanced the efficient operation of the museum by
enabling the museum staff to remain on its prenises throughout
the workday. Thus, the museum’s operation of the eating
facilities contributed importantly to the accomplishment of its
exempt purposes.

Rev. Rul. 75-470, 1975-2 C.B. 207, held that a nonprofit
organization formed to promote an appreciation of history through
the acquisition, restoration, and preservation of homes,
churches, and putiic buildings having special historical or
architectural significance and to open the structures for viewing
by the general public qualified under section 501(c) (3) of the
Code. The organization consulted with governmental agencies and
jocal historical societies to locate structures deserving of
restoration and preservation. Its operations were financed from
admission fees to the restored buildings, and from contributions
from the public. The Service reasoned that the organization’s
activities were similar to a museum.

In Living Faith, Inc. v. Commigsioner, 950 ¥.2d 365 (7th
Cir. 1991), the court upheld the Commissioner’s denial of
exemption under section 501 (c) (3) of the Code to an organization
formed primarily to operate vegetarian health food restaurants
and stores on the ground that the organization had a substantial
commercial purpose. The court considered the particular:manner
in which an organization’s activities were conducted, the
commercial hue of those activities, competition with commercial
firms, and the existence and amount of annual or accumulated
profits as relevant evidence in determining whether the
organization had a substantial nonexempt purpose. The
organization at issue competed with other restaurants, set its
hours and prices competitively with area businesses using pricing

formulas common in the retail food business, spent substantial
sums in advertising which was commercial in style, was unable to
show any donations of food to the poor, and had substantial gross
profits (although no net profits) during the years at issue (its
first two years).



The activity of acquiring and presexrving boats of historic
significance and making them available for view by the public may
be educational under the proper circumstances. However, in our
view, the good ship Il locks more like a bed and breakfast

inn with an old boat motif than a floating museum offering
incidental room and board.

Like the situation in Rev. Rul. 69-63, your wrrovision of
room and board to guests is business which does not contribute
importantly to the accomplishment of educational or other exempt
purposes and therefore constitutes unrelated busi(ness.
Similarly, Living Faith, Inc. indicates that an organization
formed primarily to operate a regtaurant is not operated
exclusively for exempt purposes. As in Living Faith, Ing¢., your
planned activities appear to be directly competitive with "bed
and breakfast" inns and other commercial hotels and restaurants
and will operate in a similar manner. You do not anticipate
operating with substantial volunteer labor. Your officers
include a professional chef and a professional restaurant
manager. Your prices are competitive with area businesses. Your
planned advertising appears commercial in style and highlights
your provision of luxurious services. You plan to operate the
Yoom and board services at a profit, which will be used to
purchase other antigque boats and conduct other business in a
similar fashion. While you may attract some donations and some
visitors interested only in seeing the boat, it appears to us
under the circumstances that you are operated primarily for the
purpose of conducting a xoom and board business, and that the
educational aspects of this business are incidergal rather than
predominant. We also find that a substantial pait of your
activities do not further exempt purposes. Therkfore, you are
not operated exclusively for exempt purposes.

Rev. Rul. 75-470 is distinguishable. That organization,
similar to yours, acquired and restored historical buildings and
held them open for view to the general public. Unlike yours
however, it derived its income (aside £from contributions) from
admission to the buildings rather than the provision of board and
private rooms within the buildings.

Rev. Rul. 74-399 is also distinguishable. In that ruling,
the organization’s primary purpose was to operate the art museum,
not the eating facilities. The organization did not solicit the
general public to patronize the eating facilities, and the
facilities were not contemplated or designed to serve as a public
restaurant but merely to serve the exempt purposes of the museum.
The presence of the eating facility saved the time of the art



museum visitors (who can gpend hours touring such a museum) as
well as staff.

Accordingly, you do not qualify for exemption as an -
organization described in section 501 (c) (3) of the Code and you
must file federal income tax returns.

Contributions to you are not deductible under section 170 of
the Code. - o

You have the right to protest this ruling if you believe it
is incorrect. To protest, you ghould submit a statement of your
views, with a full explanation of your reasoning. This
statement, signed by one of your officers, must be submitted
within 30 days from the date of this letter. You also have a
right to a conference in this office after your statement is
submitted. You must request the conference, if you want one,
when you file your protest statement. If you are to be
represented by someone who is not one of your officers, that
person will need to file a proper power of attorney and otherwise
qualify under our Conference and Practices Requirements.

if you do not protest this ruling in a timely manner, it

will be considered by the Internal Revenue Service as a failure
to exhaust available administrative remedies. Section 7428 (b) (2)
of the Code provides, in part, that a declaratory judgement oX
decree under this gection shall not be issued in any proceeding
unless the Tax Court, the United States Court of Federal Claims,
or the District Court of the United States for the District of
Columbia determines that the organization involwgd has exhausted

administrative remedies available to it within tpe Internal
Revenue Service. h

1f we do not hear from you within 30 days, this ruling will
pecome final and copies will be forwarded to your key .digkrict
office. Thereafter, any questions about your federal income tax
status should be addressed to that office. The appropriate State

officials will be notified of this action in accordance with Code
section 6104 (c) .

When sending additional letters to us with respect to this

case, you will expedite their receipt by using the following
address:

Internal Revenue Service

Attn: CP:E:E0:T:5 WT, Room 6539
1111 Constitution Ave, N.W.
washington, D.C. 20224



If you have any questions, please contact the person whose
hame and telephone nsmber are shown in the heading of thig
letter,

Sincerely,
(etgned) [
@ . !xempt Organizations

Technical Branch 5

~chahs  Cviewes
CPEBTS pEco7>5

///2/73 /%,/ 5




<e:
cc: DD, Southeast
Attn: EO Group

I oc/CP:E:E0: T:5/10-26-95



